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Pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure, and for the reasons 

stated in the following memorandum, defendant Amazon.com, Inc. (“Amazon.com”) hereby 

moves the Court for an order dismissing the plaintiff’s complaint for failure to state a claim. 

I. INTRODUCTION 

This case involves an ordinary business dispute brought by a supplier of books 

(Booklocker.com) that is unhappy with the terms on which a retailer (Amazon.com) is offering 

to buy them.  Although this case involves Internet-era technologies and modes of product 

distribution, the business issues that underlie Booklocker.com’s complaint are common in many 

industries.  In essence, Booklocker.com wants to sell its products to Amazon.com in order to 

take advantage of the services Amazon.com provides to its customers – including Amazon.com’s 

fast and efficient shipping to consumers – but it does not want to agree to the purchase terms 

announced by Amazon.com. 

Booklocker.com attempts to dress up its complaint in the garb of Section 1 of the 

Sherman Act, but there is no federal antitrust claim here.  It has been well-established for nearly 

a century that a retailer such as Amazon.com is free to decide unilaterally which suppliers’ 

products it will purchase, stock, or resell, and the terms on which it will do so.  Likewise, the 

antitrust laws do not require Amazon.com to carry all suppliers’ products, or to purchase 

products on terms dictated by suppliers.   

A business “of course generally has a right to deal, or refuse to deal, with whomever it 

likes, as long as it does so independently.”  Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 

752, 761 (1984).  Section 1 of the Sherman Act, under which Booklocker.com has asserted its 

claim, simply does not apply to independent action – including where a business unilaterally 
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announces the terms on which it will deal with others and “refuse[s] to deal with those who fail 

to comply.”  Id. at 760.  Booklocker.com has alleged nothing more than that here.   

In addition, even if Booklocker.com had alleged concerted action, the complaint should 

still be dismissed because it does not allege an unreasonable restraint of trade – another essential 

element of a Section 1 claim.  Booklocker.com asserts that this case involves a per se unlawful 

“tying” arrangement, but this case does not involve tying at all.  Moreover, the First Circuit and 

the Supreme Court have repeatedly held that vertical supply relationships such as that alleged 

here (if there were concerted action at all) are not suitable for per se treatment because they are 

likely to generate efficiencies that benefit consumers.  Finally, Booklocker.com has not even 

alleged a threat of harm to competition in a relevant market, a basic requirement of an antitrust 

claim. 

At its core, Booklocker.com’s complaint is not about any threat to competition.  Rather, it 

is about Amazon.com’s announcement of changes to the manner in which it acquires products, 

and a complaint that those changes allegedly favor a vendor other than Booklocker.com’s 

preferred vendor.  But Booklocker.com’s purported injury from this business decision is not the 

type of claim the antitrust laws were designed to address.  It is commonplace for companies to be 

faced with some adverse consequences when a trading partner makes changes to its supply chain 

aimed at improving efficiency, such as Amazon.com’s policy here.  The antitrust laws simply do 

not prevent Amazon.com from making unilateral changes to its supply chain, and they do not 

provide relief for trading partners that claim to be unhappy with those changes. 
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II. STATEMENT OF FACTS 

Solely for purposes of this motion to dismiss, Amazon.com has assumed all of the factual 

allegations in the complaint to be true. 

A. Overview of POD publishing. 

Plaintiff Booklocker.com is an “independent print on demand (‘POD’) publishing 

company.”  Compl. ¶ 3.  In print-on-demand publishing, physical copies of a publisher’s books 

“are only printed when an order has been received from a consumer or retail bookseller, and only 

the number of books that have been ordered are printed.”  Id.   

Booklocker.com does not actually print its POD books.  Rather, “Plaintiff and other POD 

publishers use a variety of printing companies to print physical copies of the books in their 

catalogs as those books are ordered.”  Id. ¶ 5.  As Booklocker.com alleges, “[a]t present, 

Lightning Source” – which is not related to Amazon.com – “is the dominant POD printing 

service.”  Id. ¶ 27.  Booklocker.com “presently prints its books through Lightning Source.”  Id. 

In 2005, Amazon.com acquired BookSurge, “a company that . . . provides printing 

services to POD publishers.”  Id. ¶ 26. 

B. Direct sales by Amazon.com and sales through the Amazon Marketplace. 

Defendant Amazon.com is an “online retailer” of many products, including books.  Id. 

¶¶ 6, 11.  The complaint makes reference to two different means through which consumers can 

purchase products via the Amazon.com website.   

First, consumers may purchase “directly from Amazon itself.”  Compl. ¶ 24.  The 

complaint describes this as the “Direct Amazon Sales Channel.”  Id.  When consumers buy 

directly from Amazon.com through the so-called “Direct Amazon Sales Channel,” Amazon.com 

is the seller of record, it is selling products over which it has title and possession, and it is 

responsible for shipping the products to consumers.  See id. 
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Second, consumers may purchase from third-party retailers who offer their books on the 

Amazon.com website through the “Amazon Marketplace.”  Compl. ¶ 25.  When consumers buy 

from an Amazon Marketplace vendor, the third-party (and not Amazon.com) is the seller of 

record, Amazon.com does not have title to or possession of the products, and the third-party is 

responsible for shipping products to consumers.  See id. (“a consumer must provide shipping 

information to the third-party vendor”).  As another district court explained: 

[b]eyond selling its own products on its website, Amazon.com operates Amazon 
Marketplace where sellers of new and used books (among other products) offer 
their products for sale on the Amazon.com website.  When a visitor to the 
Amazon.com website searches for a book title, they will be provided with both 
the Amazon.com offering for that title as well as any available Marketplace 
seller’s offering and prices for that title, even if the price is lower than that offered 
by Amazon.com. 

Gerlinger v. Amazon.com, Inc., 311 F. Supp. 2d 838, 840 (N.D. Cal. 2004).   

C. Sales of POD books on the Amazon.com website and elsewhere. 

As alleged in the complaint, publishers of POD books have several different options for 

printing POD books and selling those books to consumers. 

First, publishers can sell directly to consumers via the Amazon Marketplace, or they can 

sell to online retailers that offer books to consumers via the Amazon Marketplace.  Compl. ¶ 25.  

The complaint does not allege that Amazon.com has (or attempts to exert) any control over the 

POD printing services used in connection with such transactions.  As described above, 

consumers searching for a book on the Amazon.com website will be provided with both the 

Amazon.com offering for that title (if any) as well as the Marketplace sellers’ offerings and 

prices for that title. 

Second, publishers can sell to Amazon.com, which resells to consumers through the 

“Direct Amazon Sales Channel,” if they use BookSurge to print their POD books.  Compl. ¶ 29. 
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Third, publishers can sell to Amazon.com for resale through the “Direct Amazon Sales 

Channel” and use any POD printing service – of their own choosing – as long as “they agree to 

enroll in a program known as ‘Amazon Advantage.’”  Compl. ¶ 30.   

The complaint alleges in conclusory fashion that “the terms and conditions of 

participating in [the Amazon Advantage] program are so onerous so as to preclude it from being 

an economically viable option for POD book publishers,” (Compl. ¶ 30), but it alleges no 

specifics about the program and does not identify the terms and conditions that are supposedly 

“onerous.”  The terms and conditions of the Amazon Advantage program are described in two 

documents, the “Advantage Membership Agreement” and the “Advantage Instructions and 

Rules,” which are available on Amazon.com’s website and appended hereto as Attachments A 

and B, respectively.1  The following are some of the terms of the program: 

• The fee for the Amazon Advantage program is an “annual membership fee of 
$29.95.”  See Attachment A at ¶ 4.   

• The publisher sets the “List Price” for its titles, and Amazon.com sets the retail price 
at which it sells the books to Amazon.com’s customers.  See Attachment A at ¶ 8. 

• The publisher receives 45% of the list price for any items sold through the Amazon 
Advantage program.  Amazon.com retains the difference between the retail sale price 
and that amount (i.e., if Amazon.com discounts the retail price below the publisher’s 
list price, the customer discount comes out of Amazon.com’s percentage).  See 
Attachment B at ¶ 7.2. 

• Amazon.com stores the publisher’s products until they are sold, and assumes the risk 
of loss for products in its inventory.  See Attachment A at ¶ 6. 

Fourth, publishers can offer their books through online retailers other than Amazon.com.  

Although Booklocker.com acknowledges (as it must) that Amazon.com is not the only online 

retailer of POD books (Compl. ¶ 23), it does not offer allegations regarding the share of POD 
                                                 
1 Because the complaint expressly references the terms of the Amazon Advantage program and because 
the authenticity of these publicly available documents should not be subject to serious challenge, the 
Court may consider these documents in connection with this motion to dismiss.  See Alternative Energy, 
Inc. v. St. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33-34 (1st Cir. 2001). 

{W1087761.1}  5 

Case 1:08-cv-00160-JAW     Document 13      Filed 06/30/2008     Page 9 of 25



 

books sold by Amazon.com.  Nor does Booklocker.com offer allegations regarding the number 

of other online booksellers that sell POD books.  Booklocker.com itself operates a website that 

sells POD books directly to consumers.  As Booklocker.com explains on its website: 

Our POD books are available for special order through numerous online 
bookstores and through most brick and mortar bookstores. Online book stores 
include Amazon.com, BarnesandNoble.com, Borders.com, 
booksamillion.com, chapters.ca and numerous others. You’ll undoubtedly find 
your book for sale on sites you’ve never heard of before. This simply means 
they have an account with Ingram, the book distributor. 

See http://publishing.booklocker.com/what-we-do/. 

Finally, consumers can order POD books “through most brick and mortar bookstores.”  

Id.  In addition, POD publishers can have physical copies of their POD books printed and sold 

through brick-and-mortar retailers. 

D. The Amazon.com policy that is the subject of the complaint. 

The complaint alleges that “beginning no later than February 10, 2008, Amazon began 

notifying POD publishers that Amazon would only continue to sell POD books through the 

Direct Amazon Sales Channel if the publisher agreed to print its books through BookSurge rather 

than a competing service.”  Compl. ¶ 29.  As Booklocker.com acknowledges, however, 

publishers that use other POD printers “may keep the Direct Amazon Sales Channel active if 

they agree to enroll in . . . ‘Amazon Advantage.’”  Compl. ¶ 30.  Booklocker.com also 

acknowledges that “Amazon allows third-party vendors to sell books on Amazon through a 

program known as ‘Amazon Marketplace.’”  Compl. ¶ 25.  And Booklocker.com does not (and 

cannot) allege that Amazon.com requires any POD publisher to use BookSurge exclusively.  

POD publishers may use any POD printer of their choice for sales to any other retailer, including 

retailers who sell on the Amazon Marketplace. 
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The policy that is the subject of the complaint is described in an open letter that has been 

posted on Amazon.com’s website.  See Attachment C.2  That open letter explains the rationale 

for this policy: 

Modern POD printing machines can print and bind a book in less than two 
hours.  If the POD printing machines reside inside our own fulfillment centers, 
we can more quickly ship the POD book to customers – including in those 
cases where the POD book needs to be married together with another item.  If 
a customer orders a POD item together with an item that we’re holding in 
inventory – a common case – we can quickly print and bind the POD item, 
pick the inventoried item, and ship the two together in one box, and we can do 
so quickly.  If the POD item were to be printed at a third party, we’d have to 
wait for it to be transhipped to our fulfillment center before it could be 
married together with the inventoried item. 

Id.  The open letter further explains:  

Speed of shipping is a key customer experience focus for us . . . .  POD items 
printed inside our own fulfillment centers can make our Amazon Prime cutoff 
times.  POD items printed outside cannot.  Simply put, we can provide a 
better, more timely customer experience if the POD titles are printed inside 
our own fulfillment centers.  In addition, printing these titles in our own 
fulfillment centers saves transportation costs and transportation fuel.   

Id.  

The open letter states that “[a]ny publisher can use Amazon’s POD service just for those 

units that ship from Amazon and continue to use a different POD service provider for 

distribution through other channels.”  Id.  Consistent with the allegations in the complaint, the 

letter also states that “[a]lternatively, you can use a different POD service provider for all your 

units.  In that case, we ask that you pre-produce a small number of copies of each title (typically 

five copies), and send those to us in advance” for sale through the Amazon Advantage program.  

Id.  The reason for this requirement is that a “small cache of inventory allows us to provide the 

                                                 
2 For the reasons discussed in footnote 1, the Court may consider this document in connection with this 
motion to dismiss. 
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same rapid fulfillment capability to our customers that we would have if we were printing the 

titles ourselves on POD printing machines located inside our fulfillment centers.”  Id. 

III. ARGUMENT 

To state a claim under Section 1 of the Sherman Act, Booklocker.com must allege that 

(1) there was concerted action between two or more actors, and (2) “the actors’ agreement must 

involve either restrictions that are per se illegal or restraints of trade that fail scrutiny under the 

rule of reason.”  Euromodas, Inc. v. Zanella, Ltd., 368 F.3d 11, 16 (1st Cir. 2004) (citing 

Monsanto, 465 U.S. at 761).  In addition, Booklocker.com must allege that it has suffered 

antitrust injury.  Brunswick Corp. v. Pueblo Bowl-O-Mat, 429 U.S. 477, 489 (1977). 

Booklocker.com contends that Amazon’s decision about how it sources POD books is a 

tying arrangement that is per se unlawful under Section 1.  Compl. ¶ 39.   Other than conclusory 

labels, however, the complaint does not allege concerted action, a tying violation or other 

unreasonable restraint of trade, or antitrust injury.  The complaint must be dismissed because it 

fails with respect to each of these required elements. 

As the Supreme Court stated last year, conclusory allegations will not suffice – a 

complaint brought under Section 1 must include “enough facts to state a claim to relief that is 

plausible on its face.”  Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1974 (2007).  The Court 

emphasized that “proceeding to antitrust discovery can be expensive,” and it is therefore 

important that a district court “tak[e] care to require allegations that reach the level suggesting” 

the existence of a violation before a case is allowed to proceed.  Id. at 1967.  Booklocker.com 

has offered no such allegations here. 
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A. Booklocker.com has not alleged concerted action between separate 
entities, which is a required element under Section 1 of the Sherman Act. 

Section 1 of the Sherman Act proscribes any “contract, combination . . . or conspiracy” in 

unreasonable restraint of trade.  15 U.S.C. § 1.  “Independent action is not proscribed” by 

Section 1.  Monsanto, 465 U.S. at 761; see also Copperweld Corp. v. Independence Tube Corp., 

467 U.S. 767, 767-68 (1984) (“The Sherman Act contains a ‘basic distinction between concerted 

and independent action.’ . . . The conduct of a single firm is governed by § 2 alone and is 

unlawful only when it threatens actual monopolization.”).  Accordingly, to state a claim under 

Section 1, a complaint must contain “enough factual matter (taken as true) to suggest that an 

agreement was made.”  Twombly, 127 S. Ct. at 1965. 

Booklocker.com’s claim arises from a unilateral decision by Amazon about from whom 

it will purchase POD products, not any sort of agreement.  Booklocker.com makes no effort to 

demonstrate any concerted action between Amazon.com and anyone else.  The complaint simply 

describes the unilateral decisions allegedly announced by Amazon.com.  See, e.g., Compl. ¶ 8 

(“Amazon began notifying POD publishing companies that Amazon and the Bookstore would 

only directly sell to consumers POD Books that were printed by BookSurge.”).  Such unilateral 

conduct is not actionable under Section 1 of the Sherman Act.  See, e.g., Monahan’s Marine, Inc. 

v. Boston Whaler, Inc., 866 F.2d 525, 530 (1st Cir. 1989) (Breyer, J.) (allegedly unlawful 

termination of dealer “was the unilateral act of Whaler alone, so it cannot be ‘concerted action’ 

in violation of § 1”); Suzuki of Western Mass., Inc. v. Outdoor Sports Expo, Inc., 126 F. Supp. 2d 

40, 46 (D. Mass. 2001) (“Plaintiff concedes that [defendant] unilaterally adopted its priority 

dealer rule.  This concession is fatal to its Section One Claim.”). 

Nor does Booklocker.com allege concerted action by contending that Amazon.com has 

“threatened” POD publishers “that unless they convert their inventory to BookSurge printing, 
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their Direct Amazon Sales Channel will be discontinued.”  Compl. ¶ 31.  It has been clear for 

nearly a century that “[a] retail dealer has the unquestioned right to stop dealing with a 

wholesaler for reasons sufficient to himself.”  Eastern States Retail Lumber Dealers’ Ass’n v. 

United States, 234 U.S. 600, 614 (1914).  Likewise, a business may “announce in advance the 

circumstances under which he will refuse” to do business with others.  United States v. Colgate 

& Co., 250 U.S. 300, 307 (1919).   In such circumstances, there is no agreement under Section 1 

of the Sherman Act.  Id. 

The “Colgate doctrine” continues to be a cornerstone of Sherman Act Section 1 

jurisprudence.  The Supreme Court and the First Circuit have repeatedly emphasized that “[a] 

manufacturer of course generally has a right to deal, or refuse to deal, with whomever it likes, as 

long as it does so independently.”  Monsanto, 465 U.S. at 761 (citations omitted); see also, e.g., 

Kartell v. Blue Shield of Massachusetts, 749 F.2d 922, 932 (1st Cir. 1984) (Breyer, J.) (“Blue 

Shield’s independent determination of the terms on which it will deal, of the customers to whom 

it will sell, and of the suppliers from whom it will purchase is a manifestation of the competitive 

process, not an effort to suppress or to destroy that process”).   

The Colgate doctrine guarantees Amazon.com the right to announce the terms on which 

it will deal with others and the right to refuse to deal with companies that do not agree to those 

terms.  Such conduct does not establish the requisite agreement under Section 1.  See, e.g., 

Euromodas, 368 F.3d at 17-18 (“[S]ection 1 is not intended to prohibit entrepreneurial action, 

and a manufacturer, acting independently, ordinarily has a right to sell (or not to sell) to 

whichever customer(s) it chooses”); Suzuki of Western Mass., 126 F. Supp. 2d at 46 

(“[Defendant] determined, on its own, the terms it would apply in selecting exhibitors and 

announced those terms in advance of receiving applications from dealers.  Such unilateral action, 
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no matter what its motivation, cannot violate Section One.” (internal quotations omitted)).  

Booklocker.com has alleged nothing more than that here.  Accordingly, its claim under Section 1 

must be dismissed. 

B. The complaint should be dismissed because Booklocker.com has not 
alleged an unreasonable restraint of trade. 

Even if Booklocker.com had alleged concerted action, its claim under Section 1 would 

still fail because it has not alleged an unreasonable restraint of trade.  Although Section 1 of the 

Sherman Act prohibits “every contract, combination . . . or conspiracy in restraint of trade,” it is 

well-established that Section 1 prohibits only unreasonable restraints of trade.  See, e.g., Leegin 

Creative Leather Prods. v. PSKS Inc., 127 S. Ct. 2705, 2712 (2007) (“the Court has repeated 

time and again that § 1 outlaws only unreasonable restraints” (internal quotations omitted)). 

There are two ways in which a plaintiff can show that a restraint of trade is unreasonable: either 

by showing that (i) it is a type of restraint that is presumptively unreasonable – i.e., it is per se 

unlawful – or (ii) it should be condemned under the rule of reason.  See Stop & Shop 

Supermarket Co. v. Blue Cross & Blue Shield of R.I., 373 F.3d 57, 61 (1st Cir. 2004).    

Booklocker.com has not even attempted to state a claim under the rule of reason.3   

                                                 
3 Nor could Booklocker.com state a rule of reason claim on the facts alleged.  To state a rule of reason 
claim, the plaintiff must show “that the alleged agreement involved the exercise of power in a relevant 
economic market, that this exercise had anti-competitive consequences, and that those detriments 
outweighed efficiencies or other economic benefits.”  Stop & Shop, 373 F.3d at 61.  The only relevant 
market alleged in the complaint is the purported “Online Book Market,” (Compl. ¶ 21), but the complaint 
identifies no plausible harm to such a market.  The complaint likewise identifies no harm to competition 
among providers of POD printing services.  To the contrary, Booklocker.com alleges that a competitor of 
BookSurge – Lightning Source – is the “dominant” provider of POD printing services.  Compl. ¶ 27.  And 
Booklocker.com does not allege that BookSurge has any prospect of unseating Lightning Source, 
becoming the “dominant” provider, or otherwise eliminating competition in this segment.  Thus, although 
Booklocker.com has alleged in conclusory fashion that Amazon’s conduct “unreasonably restrains trade,” 
(Compl. ¶ 39), its recitation of this element of a Section 1 claim comes nowhere close to satisfying its 
pleading burden.  See Twombly, 127 S. Ct. at 1964-65 (“a plaintiff’s obligation to provide the ‘grounds’ 
of his ‘entitle[ment] to relief’ requires more than labels and conclusions, and a formulaic recitation of the 
elements of a cause of action will not do”). 
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Instead, Booklocker.com contends that Amazon.com’s conduct is “unlawful per se.”  

Compl. ¶ 39.  But the alleged conduct here does not fall within any per se rule.  The Supreme 

Court has emphasized that per se rules are limited to restraints that “have manifestly 

anticompetitive effects and lack any redeeming virtue.”  Leegin, 127 S. Ct. at 2713 (internal 

quotations, alterations, and citations omitted).  A “per se rule is appropriate only after courts 

have had considerable experience with the type of restraint at issue, and only if courts can predict 

with confidence that it would be invalidated in all or almost all instances under the rule of 

reason.”  Id. (internal quotations and citations omitted).   Thus, for example, the courts have 

consistently recognized that vertical relationships, which involve persons at different levels of 

distribution (such as a manufacturer and a distributor), can promote competition “by allowing a 

manufacturer to achieve certain efficiencies in the distribution of its products.”  Euromodas, 368 

F.3d at 16.  “For this reason, such restraints generally are not deemed per se illegal, but, rather, 

are tested under a rule of reason analysis.”  Id.; see also Eastern Food Servs. v. Pontifical 

Catholic Univ. Servs. Assoc., 357 F.3d 1, 4 (1st Cir. 2004) (“Almost the only important 

categories that reliably deserve [the per se label] today are those among competitors that amount 

to ‘naked’ price fixing, output restriction, or division of customers or territories.”). 

As discussed in more detail below, Booklocker.com has not alleged conduct that is per se 

unlawful.  Accordingly, its claim must be dismissed. 

1. Booklocker.com has not alleged a tying claim. 

Booklocker.com attempts to support its contention that a per se rule applies by labeling 

Amazon.com’s alleged conduct a “tying” arrangement.  Compl. ¶ 39.  While tying arrangements 

in limited circumstances can be subject to a per se rule, (see, e.g., Sheridan v. Marathon 

Petroleum Co., __ F.3d __, 2008 WL 2486581, at *3 (7th Cir. June 23, 2008) (Posner, J.) 

(describing limited nature of the per se rule)), the mere invocation of a label such as “tying” does 
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not justify applying a per se rule.  As the Supreme Court has explained, “[t]he legality of 

petitioners’ conduct depends on its competitive consequences, not on whether it can be labeled 

‘tying.’”  Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 21 n.34 (1984); see also U.S. 

Healthcare, Inc. v. Healthsource, Inc., 986 F.2d 589, 594 (1st Cir. 1993) (rejecting plaintiffs’ 

attempt to characterize an exclusive vertical relationship as a “group boycott” to invoke a per se 

rule; explaining that “per se condemnation is not visited on every arrangement that might, as a 

matter of language, be called a group boycott or concerted refusal to deal”). 

Booklocker.com’s attempt to invoke the “tying” label in this case is particularly inapt, 

because this case does not involve “tying” at all.  A tying arrangement is “an agreement by a 

party to sell one product [the tying product] but only on the condition that the buyer also 

purchases a different (or tied) product, or at least agrees that he will not purchase that product 

from any other supplier.”  Northern Pac. Ry. Co. v. United States, 356 U.S. 1, 5-6 (1958).  

Booklocker.com, however, does not allege that Amazon.com was selling anything on the 

condition that a customer buy a “tied” product.  Instead, the complaint simply alleges that 

Amazon.com specified the terms on which it is willing to purchase POD books from publishers. 

In addition, the complaint acknowledges that Amazon.com will purchase from a 

publisher that uses any POD printer – of the publisher’s choice – as long as the publisher 

provides copies of the book to Amazon.com under the Amazon Advantage program.  Again, that 

is not a tying arrangement at all.  See, e.g., id.; Wells Real Estate v. Greater Lowell Bd. of 

Realtors, 850 F.2d 803, 814 (1st Cir. 1988) (first element of a tying claim is showing “that an 

actual tie exists between two separate products, such that purchase of one is conditioned on 

purchase of the other”); see also Sheridan, 2008 WL 2486581 at *5 (affirming dismissal for 

failure to allege a tying arrangement, where “[a]ll [defendant] has done is require its franchisees 
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to honor Marathon credit cards and to process sales with them through the system designated by 

Marathon so that customers of Marathon who use its card have the same processing experience 

no matter which Marathon gas station they buy from”). 

Moreover, even if the conduct at issue could properly be characterized as a “tying 

arrangement,” a per se rule still would not apply.  It is well-established that not all tying 

arrangements are per se unlawful.  See, e.g., U.S. Healthcare, 986 F.2d at 593 n.2 (“Tying is 

sometimes . . . described as a per se offense but, since some element of power must be shown 

and defenses are effectively available, ‘quasi’ per se might be a better label.”).  Booklocker.com 

has failed to allege that Amazon.com’s alleged conduct will harm competition in any relevant 

market, which dooms its claim to failure – no matter what label it attaches to its claim.  See, e.g., 

Jefferson Parish, 466 U.S. at 21 n.34 (“If the competitive consequences of this arrangement are 

not those to which the per se rule is addressed, then it should not be condemned irrespective of 

its label.”); Wells Real Estate, 850 F.3d at 815 (to allege an unlawful tying arrangement, a 

plaintiff must allege “anti-competitive effects in the market for the tied product”). 

2. The Supreme Court and the First Circuit have consistently 
refused to apply per se treatment to vertical supply relationships 
such as the relationship alleged in the complaint. 

Notwithstanding Booklocker.com’s attempt to characterize this case as involving a tying 

arrangement, Booklocker.com cannot escape from its own allegations, which describe nothing 

more than a vertical supply relationship between a publisher, a printer, and a retailer.  See, e.g., 

Compl. ¶ 30 (“Amazon would only continue to sell BookLocker’s POD books through the Direct 

Amazon Sales Channel if Plaintiff agreed to print its books through BookSurge”). 

It is well-established that agreements relating to vertical supply relationships are not 

subject to per se prohibitions – even where they involve exclusive supply relationships.  See, e.g., 

Tampa Electric Co. v. Nashville Coal Co., 365 U.S. 320, 329 (1961); Stop & Shop, 373 F.3d at 62 
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(Blue Cross’s closed pharmacy network “is simply an exclusive dealing arrangement which is 

not a per se violation of the antitrust laws”).  Because such arrangements “can achieve legitimate 

economic benefits (reduced cost, stable long-term supply, predictable prices), no presumption 

against such agreements exists today.”  Stop & Shop, 373 F.3d at 65. 

In Eastern Food Services, the First Circuit addressed a complaint alleging “an exclusive 

dealing arrangement by which one supplier . . . [was] given the sole right . . . to supply and stock 

vending machines” in the alleged market.  357 F.3d at 5.  In affirming dismissal of the 

complaint, the court evaluated the claim under the rule of reason.  Id.  The court explained that 

“exclusive dealing contracts are not disfavored by the antitrust laws.  Rather, it is widely 

recognized that in many circumstances they may be highly efficient – to assure supply, price 

stability, outlets, investment, best efforts or the like – and pose no competitive threat at all.”  Id. 

at 8.4

Under the same approach, Amazon.com could have designated an exclusive supplier of 

POD services and such an arrangement would not be subject to any per se prohibition.  It 

follows, a fortiori, that Amazon.com’s alleged policy – which is more open than an exclusive 

policy, because publishers are free to use other POD providers for sales to all other retailers 

(including retailers who sell on the Amazon Marketplace) and for sales to Amazon.com itself 

through the Amazon Advantage program – cannot be subject to a per se prohibition.   

Indeed, there is nothing unique or unusual about Amazon.com’s effort to specify the 

means through which suppliers provide their products to Amazon.com.  Retailers in a wide range 

                                                 
4 In Eastern Food Services and other cases addressing exclusive dealing agreements under Section 1 of 
the Sherman Act, the agreement between the defendant and an exclusive supplier provided the necessary 
concerted action for a Section 1 claim.  In the present case, however, Amazon.com and BookSurge are 
part of the same corporate family, and therefore cannot be held to have conspired with each other within 
the meaning of Section 1.  See Copperweld, 467 U.S. at 771. 
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of industries have taken similar steps in order to achieve efficiencies in their supply chains.  See, 

e.g., Federal Trade Comm’n, “Anticipating the 21st Century: Competition Policy in the New 

High-Tech, Global Marketplace,” 1996 WL 293773, at *21 (1996) (describing retailers’ 

“adoption of lean and flexible systems” for acquiring inventory, which has made “production and 

purchasing more efficient”).  The antitrust laws do not impose per se prohibitions on such 

conduct, both because the risk of competitive harm from a vertical supply relationship is low and 

because there are clear efficiencies to be gained where a business is able to manage the manner 

in which products arrive at its facilities.  See, e.g., Eastern Food Services, 357 F.3d at 8.  When a 

business is able to take advantage of such efficiencies, competition and consumers are better off.  

The antitrust laws were not designed to prohibit that sort of efficiency-enhancing conduct.   

C. Booklocker.com has not alleged an antitrust injury. 

Even if Booklocker.com had alleged conduct that violates Section 1, its complaint is 

deficient for another independent reason:  it fails to allege antitrust injury.  See, e.g., Serpa Corp. 

v. McWane, Inc., 199 F.3d 6, 10 (1st Cir. 1999) (affirming dismissal based on failure to plead an 

antitrust injury).  That is, Booklocker.com does not allege an “injury of the type the antitrust 

laws were intended to prevent.”  Atlantic Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 334 

(1990) (“ARCO”).  Private plaintiffs must allege and prove antitrust injury in every case – even 

where a per se violation has been alleged.  Id. at 342.  Because Booklocker.com has failed to 

allege antitrust injury here, its claim should be dismissed.   

The Supreme Court has explained that the Sherman and Clayton Acts do not permit all 

persons who suffer any type of injury that might be causally traced to conduct that violates the 

antitrust laws to recover for their injuries.  Instead, an antitrust plaintiff must prove that its 

alleged injury is “(1) [] of the type the antitrust laws were intended to prevent and (2) [] flows 

from that which makes defendants’ acts unlawful.”  Brunswick, 429 U.S. at 489.  Requiring 
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antitrust plaintiffs to allege antitrust injury “ensures that a plaintiff can recover only if the loss 

stems from a competition-reducing aspect or effect of the defendant’s behavior.”  ARCO, 495 

U.S. at 344.  This antitrust injury requirement arises from the oft-quoted principle that “[t]he 

antitrust laws . . . were enacted for ‘the protection of competition, not competitors.’”  Brunswick, 

429 U.S. at 488. 

Booklocker.com’s complaint centers around its suggestion that the terms on which 

Amazon.com is willing to purchase POD books are unfavorable to Booklocker.com because 

(a) Booklocker.com would prefer to have its books printed by Lightning Source, and 

(b) Booklocker.com wants Amazon.com to purchase books printed by Lightning Source on the 

same terms on which it will purchase books printed in the POD machinery that is integrated in 

Amazon.com’s fulfillment centers.  But regardless of whether the terms announced by 

Amazon.com are unfavorable to Booklocker.com, Booklocker.com has neither alleged any harm 

to competition among POD printers (like Lightning Source) nor any injury that results from a 

diminution of such competition.  In other words, Booklocker.com’s alleged injury does not 

“stem[] from a competition-reducing aspect or effect of the defendant’s behavior.”  ARCO, 495 

U.S. at 344. 

The First Circuit addressed a similar situation in Serpa.  In that case, the plaintiff (Serpa) 

was a distributor that lost its place in the defendant-supplier’s distribution chain when the 

defendant purchased, and became vertically integrated with, another distributor (Anaco) that had 

been a competitor of Serpa’s.  Serpa asserted antitrust claims, alleging that the defendant’s 

acquisition of Anaco substantially lessened competition.  199 F.3d at 4.  The First Circuit 

affirmed dismissal of Serpa’s complaint because its alleged injury (loss of business distributing 

the defendant’s products) was the result of “the termination of its distributorship, and not from 
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any anticompetitive effects of defendants’ acquisition of Anaco.”  Id. at 12.  Accordingly, Serpa 

had not alleged antitrust injury. 

Similarly, Booklocker.com claims to have been harmed because Amazon.com acquired 

and integrated into its supply chain a POD printer other than the printer favored by 

Booklocker.com.  But Booklocker.com has not suffered an antitrust injury simply because 

Amazon.com integrated with BookSurge and has generated efficiencies through the integration.  

Nor has Booklocker.com suffered antitrust injury because Amazon.com provides allegedly more 

favorable terms for its trading partners that use the more efficient service.  The antitrust laws 

were not designed to stifle such efficiency-enhancing conduct.  As the First Circuit explained in 

Serpa, “clearly lacking antitrust injury, and thus having no standing, is the firm whose injury is 

caused merely by the efficiency effects of a vertical merger.”  199 F.3d at 11 (quoting Areeda & 

Hovenkamp, Antitrust Law ¶ 381c at 114 (Supp. 1999)).  

D. Booklocker.com’s damage claim must be dismissed because it has not 
alleged any injury to its business or property. 

Booklocker.com’s demand for “damages, penalties and other monetary relief” (Compl. 

¶ 40.D) must be dismissed for the simple reason that the complaint is devoid of any allegation 

that Booklocker.com has suffered any actual injury to its business or property.  At the very most, 

Booklocker.com alleges that it has been “threatened that if it does not convert [its] inventory to 

BookSurge printing, [its] Direct Amazon Sales Channel will be discontinued.”  Compl. ¶ 31 

(emphasis added).  But Booklocker.com does not allege that anything actually has been 

discontinued.  Likewise, it does not allege that it has in fact converted any of its inventory to 

BookSurge printing.  To the contrary, Booklocker.com alleges that it continues to print its POD 

books through Lightning Source.  Compl. ¶ 27. 
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Section 4 of the Clayton Act makes damages available only to a person who has been 

“injured in his business or property” by reason of an antitrust violation.  See 15 U.S.C. § 15; see 

also Brunswick, 429 U.S. at 485 (antitrust damages provision in Section 4 of the Clayton Act 

“makes awards available only to injured parties”); Zenith Radio Corp. v. Hazeltine Research, 

Inc., 395 U.S. 100, 114 n.9 (1969) (to recover damages for antitrust violation, plaintiff must offer 

“proof of some damage flowing from the unlawful conspiracy”). 

Booklocker.com’s conclusory allegation that it has “already lost business and been 

injured” (Compl. ¶ 32) is insufficient to support a damages claim.  That contention is both 

contradicted by Booklocker.com’s factual allegations and insufficient under the pleading 

requirements described by the Supreme Court.  See Twombly, 127 S. Ct at 1964-65 (“a plaintiff’s 

obligation to provide the ‘grounds’ of his ‘entitlement to relief’ requires more than labels and 

conclusions and a formulaic recitation of the elements of a cause of action will not do”). 

According to Booklocker.com’s own allegations, Amazon.com has done nothing more 

than “threaten” to stop purchasing from Booklocker.com for the Direct Amazon Sales Channel.  

As a result, Booklocker.com has not – and cannot – allege that it has suffered any damages. 

E. Booklocker.com’s claim for restitution or disgorgement must be 
dismissed because it has not conferred any benefit on Amazon.com. 

For similar reasons, Booklocker.com’s claim for restitution or disgorgement must be 

dismissed.  The complaint states in conclusory fashion that Booklocker.com is seeking “an order 

requiring full restitution of all funds acquired from Amazon’s unfair business practices, 

including disgorgement of revenues and/or profits.”  Compl. ¶ 40.F.  Even if such relief were 

theoretically available under the federal antitrust laws, Booklocker.com has not alleged that it 

has conferred any benefit on Amazon.com, let alone a benefit that could be disgorged or subject 

to an order of restitution.  Accordingly, its claim for restitution must be dismissed.  See, e.g., 
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In re New Motor Vehicles Canadian Export Antitrust Litig., 350 F. Supp. 2d 160, 209 (D. Me. 

2004) (dismissing claim for restitution against defendants as to which the complaint “alleges no 

benefit . . . that could be disgorged”). 

IV. CONCLUSION 

Based on the foregoing, Amazon.com respectfully requests that the Court dismiss 

Booklocker.com’s complaint with prejudice for failure to state a claim. 

Respectfully submitted, 

Dated:  June 30, 2008             /s/  Jeffrey M. White   
        Jeffrey M. White 
        William J. Kayatta 

              PIERCE ATWOOD LLP 
              One Monument Square 
              Portland, ME  04101 
              (207) 791-1100 
              jwhite@pierceatwood.com
              wkayatta@pierceatwood.com
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Post Montgomery Center 
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system which will send notification of such filing to the following: 
 

Anthony D. Pellegrini, Esq.. 
apellegrini@rudman-winchell.com 

 
  
 
      /s/  Jeffrey M. White   

Jeffrey M. White 
William J. Kayatta 

      PIERCE ATWOOD LLP 
      One Monument Square 
      Portland, ME  04101 
      (207) 791-1100 
      jwhite@pierceatwood.com
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Attorneys for Defendant Amazon.com, Inc. 
 

 

{W1087761.1}  21 

Case 1:08-cv-00160-JAW     Document 13      Filed 06/30/2008     Page 25 of 25

mailto:jwhite@pierceatwood.com
mailto:wkayatta@pierceatwood.com


Case 1:08-cv-00160-JAW     Document 13-2      Filed 06/30/2008     Page 1 of 7



Case 1:08-cv-00160-JAW     Document 13-2      Filed 06/30/2008     Page 2 of 7



Case 1:08-cv-00160-JAW     Document 13-2      Filed 06/30/2008     Page 3 of 7



Case 1:08-cv-00160-JAW     Document 13-2      Filed 06/30/2008     Page 4 of 7



Case 1:08-cv-00160-JAW     Document 13-2      Filed 06/30/2008     Page 5 of 7



Case 1:08-cv-00160-JAW     Document 13-2      Filed 06/30/2008     Page 6 of 7



Case 1:08-cv-00160-JAW     Document 13-2      Filed 06/30/2008     Page 7 of 7



Case 1:08-cv-00160-JAW     Document 13-3      Filed 06/30/2008     Page 1 of 6



Case 1:08-cv-00160-JAW     Document 13-3      Filed 06/30/2008     Page 2 of 6



Case 1:08-cv-00160-JAW     Document 13-3      Filed 06/30/2008     Page 3 of 6



Case 1:08-cv-00160-JAW     Document 13-3      Filed 06/30/2008     Page 4 of 6



Case 1:08-cv-00160-JAW     Document 13-3      Filed 06/30/2008     Page 5 of 6



Case 1:08-cv-00160-JAW     Document 13-3      Filed 06/30/2008     Page 6 of 6



Case 1:08-cv-00160-JAW     Document 13-4      Filed 06/30/2008     Page 1 of 4



Case 1:08-cv-00160-JAW     Document 13-4      Filed 06/30/2008     Page 2 of 4



Case 1:08-cv-00160-JAW     Document 13-4      Filed 06/30/2008     Page 3 of 4



Case 1:08-cv-00160-JAW     Document 13-4      Filed 06/30/2008     Page 4 of 4


	I. INTRODUCTION
	II. STATEMENT OF FACTS
	A. Overview of POD publishing.
	B. Direct sales by Amazon.com and sales through the Amazon Marketplace.
	C. Sales of POD books on the Amazon.com website and elsewhere.
	D. The Amazon.com policy that is the subject of the complaint.

	III. ARGUMENT
	A. Booklocker.com has not alleged concerted action between separate entities, which is a required element under Section 1 of the Sherman Act.
	B. The complaint should be dismissed because Booklocker.com has not alleged an unreasonable restraint of trade.
	1. Booklocker.com has not alleged a tying claim.
	2. The Supreme Court and the First Circuit have consistently refused to apply per se treatment to vertical supply relationships such as the relationship alleged in the complaint.

	C. Booklocker.com has not alleged an antitrust injury.
	D. Booklocker.com’s damage claim must be dismissed because it has not alleged any injury to its business or property.
	E. Booklocker.com’s claim for restitution or disgorgement must be dismissed because it has not conferred any benefit on Amazon.com.

	IV. CONCLUSION
	Motion to Dismiss Attachment A.pdf
	W1087648 1.pdf
	W1087648 2.pdf
	W1087648 3.pdf
	W1087648 4.pdf
	W1087648 5.pdf
	W1087648 6.pdf
	W1087648 7.pdf

	Motion to Dismiss Attachment B.pdf
	W1087648 8.pdf
	W1087648 9.pdf
	W1087648 10.pdf
	W1087648 11.pdf
	W1087648 12.pdf
	W1087648 13.pdf

	Motion to Dismiss Attachment C.pdf
	W1087648 14.pdf
	W1087648 15.pdf
	W1087648 16.pdf
	W1087648 17.pdf


